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SENTENCING LEGISLATION AMENDMENT AND REPEAL BILL 2002 
Second Reading 

Resumed from an earlier stage of the sitting. 

MS S.E. WALKER (Nedlands) [2.38 pm]:  Before question time I was referring to the new regime under which 
the sentencer is required to give the sentenced person a term of custody similar to that under the current regime.  
The sentencer is now required to explain the effect of sentences.  I was reading from schedule 1, “Transitional 
provisions”, of the Sentencing Legislation Amendment and Repeal Bill 2002.  Under those provisions, the 
sentencing court must take into account the effect of the sentencing amendments.  I will give the example to 
which I was trying to get the Attorney General to respond, so I suppose it is timed beautifully.  If a person is now 
sentenced to six years, that person serves two years in custody and two years on parole, and at the end of the 
parole period, the other two years that the person would have served are remitted.  

Mr A.D. McRae interjected.   

Ms S.E. WALKER:  If the member listens, he might learn something.  Under the new sentencing legislation, the 
judge will be required to tell an offender at sentencing about the effect of the new sentencing provisions, and 
consider the time that that person would have spent in custody under the old provisions.  For instance, under the 
current system, an offender before the court might receive six years.  Under the new system, the judge will be 
required to work out the time that person would have spent in custody and impose that sentence.  I imagine it 
would be four years.  I do not know.  I hope the Attorney General can tell me.  The offender will usually be 
required to serve only 50 per cent of his term in custody and the other 50 per cent on parole.  The public is being 
told that this is truth in sentencing, but, in reality, people will be given shorter sentences.  Offenders currently 
serving their two-years on parole have hanging over their heads the fact that if they commit a major crime, such 
as a stabbing, they will go back to prison to serve not only the remainder of their parole term but also the one-
third automatic remission they would have received if they had successfully completed their parole.   

This will be difficult to determine under the transitional provisions.  Chief Judge Hammond said in his report 
that this will be difficult for the judiciary to administer.  The Attorney General or his advisers may be able to tell 
me whether people in other States in which this has been enacted have served longer terms of imprisonment.  A 
prosecutor might question whether a person who comes before the court will receive a four-year term instead of 
a six-year term.  The benefit of the current system, which I became used to, is that the carrot held out to the 
offender was always good behaviour.  The public did not understand that.  Under the transitional provisions, 
sentencing courts will be required to take into account the effect of the sentencing amendments.  Before question 
time I quoted from clause 1 of schedule 1 to the Sentencing Legislation Amendment and Repeal Bill.  Clause 
2(2) of that schedule states -  

If a court sentencing an offender to imprisonment proposes to impose a fixed term (with or without a 
parole eligibility order), it must -  

(a) consider whether the sentence it proposes would, by reason only of the new provisions, result 
in the offender spending more or less time in custody serving that term than he or she would 
have spent had the old provisions been in operation at the time of sentencing;  

Will the court impose a four or two-year sentence or what?  What sentence will the court impose instead of the 
six-year term?  The amendment and repeal Bill contains exceptions to that which are prescribed in clause 2(2) of 
schedule 1.  Those exceptions include the sentencing of an offender who falls under the mandatory three strikes 
provision contained in section 401(4) of the Criminal Code or who has committed an aggravated prison offence 
such as escaping from lawful custody.  This legislation is a softening up of the terms of imprisonment.  It cannot 
be seen as anything else from a legal point of view.  In a way, it is like the mandatory sentencing regime.  I refer 
to a comment the Attorney General made about mandatory sentencing to the Senate Legal and Constitutional 
References Committee inquiry into the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 
in March 2002.  It is interesting because the statement highlights the dilemma in considering legislation from a 
legal point of view and from a political point of view.  One of the dilemmas faced by Attorneys General and 
legislators is that the judiciary is interested in the purity or altruism of justice, whereas politicians have a 
different role to play.  I think that in his report to the Parliament, the Chief Justice referred to the prison 
population as being irrelevant to the judiciary in sentencing.  He is right, but it is relevant to a politician.  I 
thought it was interesting that the Attorney General said this about mandatory sentencing -  

•  Of all the Australian states and territories, Australian Bureau of Statistics surveys show that 
Western Australia continues to have the highest rate of reported burglary and, as commented on by 
the Crime Research Centre has had the highest rates of reported burglary offences since the start of 
the ABS national recorded crime series in 1993.  ABS victimisation surveys show that Western 
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Australia also has the highest rates of household breaking and entering and attempted breaking and 
entering.  

•  The legislation -  

That is, the mandatory sentencing legislation -  

 has high acceptance by the people of Western Australia and has bipartisan political support in this 
state.  In addition to reporting household breaking and entering and attempted breaking and 
entering, the ABS victimisation surveys also measure people’s perceptions about problems in their 
area.  The category ‘household breaking, burglary, theft from homes’ is the most common 
perceived problem, but the proportion of respondents from Western Australia who reported that it 
was a perceived problem has dropped over the period in which the legislation has operated, from 
45.3 per cent of respondents considering it was a problem in October 1995 to 40.3 per cent in 
October 2000.   

•  The legislation appears to be well targeted, affecting few offenders but identifying, with few 
exceptions, those who have extensive sentencing histories.    

Although there has not been a decrease - there has probably been an increase - in burglary rates, the perception is 
that burglary rates have declined.  That is what is interesting about the difference between considering something 
from a purely legal point of view and considering it from the point of view of a politician.  This truth-in-
sentencing legislation will expose offenders to shorter periods of imprisonment than they currently receive.   
I turn to the part of the Bill that deals with persons serving a term of imprisonment of 12 months or less.  The 
Hammond report’s fifth recommendation, reported on page 27, is that - 

. . . offenders serving sentences of less than 12 months be eligible for automatic release either with or 
without conditions after serving one half of the term and remain at risk for the remainder of the term.   

This legislation does not make clear what will happen once a person is released on parole.  The legislation 
contains a table that identifies the particular parole periods for which a person must be supervised.  I am not sure 
whether that applies at the moment.  I would appreciate it if the Attorney General or his advisers could let me 
know.  
Under the provisions of the Bill a person serving 12 months or less will be given the opportunity of what is 
called chief executive officer parole.  I do not see it stated anywhere in the Hammond report that the granting of 
parole under recommendation 5 for a person serving 12 months or less should become the responsibility of the 
Department of Justice.  Page 29 of the Hammond report states that currently prisoners serving a sentence of 12 
months or less can obtain home detention through the Department of Justice.  I was briefed about that a couple of 
days ago.  It states - 

Home detention is currently used as a supervised early release mechanism for offenders serving 
sentences of less than 12 months.  As stated above, such schemes may harm public confidence in 
sentencing.  Figures for 1995/96 show that only 28% of prisoners released on home detention were 
serving sentences of which the major offence was one of violence.  It is doubtful that Home Detention 
is of significant assistance in the community reintegration of prisoners serving short sentences.  The 
Sentencing Act 1995 makes available a range of community based sentencing options for those 
offenders who do not warrant a custodial sentence.  Included among these is the Intensive Supervision 
Order which may include a condition of electronic monitoring.  Given the availability of this option the 
Committee can see no reason for the retention of the current Home Detention provisions as they relate 
to sentenced prisoners. 

For over 10 years, the CEO has been giving home detention orders to prisoners who have been sentenced to 12 
months or less because they cannot get parole.  We are told that prisoners are now reluctant to apply because 
resources are scarce and it is unlikely that they will get such an order.  In his second reading speech the Attorney 
General argued that prisoners will get parole provisions because the home detention policy at the moment is so 
intrusive.  I doubt that.  This has come in for some criticism, because there will be no review or scrutiny of what 
is happening at the Department of Justice; that means that all prisoners sentenced to 12 months or less will be 
subject to the whim of the Department of Justice.  The CEO can refuse to release a person on parole; he can 
determine the conditions of release; and he can cancel parole even when a person has only been charged with an 
offence.  This gives rise to questions of conflict of interest and it impacts on managerial and political influences. 
The Hammond report also recommended a simple proposal of automatic release after 50 per cent of a prison 
term had been served.  The courts will have no say in the parole for prisoners sentenced to 12 months or less.  
Therefore, there will be this new category of parole called CEO parole.  The Bill distinguishes between two 
types of prisoners; that is, prescribed offenders, whom the CEO has discretion not to release, and all other 
offenders, whom the CEO must release.  The CEO can order supervised or unsupervised parole, but several 
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issues arise according to commentators.  First, it applies only to offenders serving sentences of six to 12 months.  
Secondly, should in principle the release of prisoners be in the hands of the department that is responsible for 
prison management?  This issue was raised by Dr Neil Morgan in his paper entitled “Submissions to the 
Attorney General”.  He was a member of the Hammond committee and is currently based at the Crime Research 
Centre of the University of Western Australia and is also a senior law lecturer at the University of Western 
Australia law school.  He is well known as being an expert on sentencing and is an academic who is very 
knowledgeable about sentencing matters.  He raises several questions; namely, to whom will the CEO powers be 
delegated; if the CEO is not doing it, who will be giving parole - it will certainly not be the judiciary; and which 
offences will attract automatic release and for which offences will it be discretionary? 
The danger of this legislation is the potential for managerial imperatives and political influences in CEO parole 
decisions.  What is odd is that a sentence of less than 12 months currently does not attract parole but it attracts 
home detention.  This is a further example of a softening approach to sentencing.  It is not truth in sentencing but 
a roll back in the length of the term in custody.  We are dealing only with sentences of between six and 12 
months.  It means that people sentenced to 12 months who would not have been eligible for parole will now be 
eligible for parole.  They would have served 12 months imprisonment with maybe some remission.   
Prisoners should have a right of appeal to the Parole Board if they are not able to get parole.  However, that 
provision is not contained in the legislation.  Lastly, there appears to be no reintegration orders for prisoners who 
are not subject to parole and who are serving 12 months or more.   

The Hammond report recommended that work release orders be abolished, but I see that is not the case now.  It 
is not clear why these recommendations of the Hammond report were not pursued, but I am sure the Attorney 
General will tell me during the consideration in detail stage. 

The second recommendation of the Hammond report reads - 

The one-third remission of sentence be abolished.   

Abolition of remission will address community concern that sentences imposed appear to bear little 
relationship to sentences actually served, but note Recommendation 12 below. 

Recommendation 12 is the provision to which I just referred; that is, that the sentencing court be required by 
statute to adjust sentences so that the time served is no greater than that which would have been served had the 
existing provisions relating to remission and parole still applied.  The Hammond report comments - 

This approach appears to be applied largely successfully in Victoria to prevent unintended prison 
population growth consequent upon sentencing changes.  This recommendation has caused the 
Committee great concern in that it will be most difficult to implement but its inclusion is necessary 
under terms of Reference (d).  Notwithstanding such perceived difficulty the Committee believes it is 
an attainable goal. 

We have yet to see that. 

[Quorum formed.] 

Ms S.E. WALKER:  The 1991 joint select committee on parole commented on remission.  It recommended that 
one-third remission of the head sentence should remain on the basis of its being a privilege that can be lost for 
breaches of the law.  A table in the Hammond report gives an overview of remission systems in each of the 
Australian States and the Northern Territory.  In 1998 four of those provided for a one-third remission and three 
did not.  Those that did not were South Australia, New South Wales and Victoria.  The Hammond committee 
report at page 17 reads - 

. . .  remission or the threat of its removal can provide a degree of positive influence over a prisoner’s 
behaviour and may therefore assist in the day to day management of prisoners whilst in custody. 

In that case it seems to me that the Hammond committee was talking about prison remission.  Some 
commentators may have confused prison remission with the one-third remission for the successful completion of 
parole.  It has always been my understanding, which has been borne out today in discussions with policy 
advisers, that that is the case; prisoners do not get one-third remission until they finish their parole period. 

In my remaining time I will deal with the abolition of sentences of six months or less.  This change has been on 
the cards for some time.  The rationale is that short prison sentences serve no useful purpose and the Government 
is seeking to remove prison sentences of six months or less from the statutes.  Section 86 of the Sentencing Act 
states that a court must not sentence an offender to a term of three months or less except in particular 
circumstances.  The purpose of the section as outlined in Brown’s Criminal Law in the case of O’Brien and 
Ritchie states - 
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The purpose of s 86 is not to increase the length of sentences to be served but rather to eradicate the 
short sharp sentences which were once imposed on the basis that, if the offender was given a short taste 
of life behind bars, it would deter him or her from future crime . . .  

The truth is that it is a means of reducing the prison population and will mean that the courts will have to revert 
to more non-custodial sentencing options.  I remember one case in which a young man was remanded for a short 
period.  He was put in a cell with a very unsavoury character and was raped.  I do not think that short, sharp 
sentences always work.  They may work sometimes if the environment is right. 

At page 11 of his report, Dr Neil Morgan states - 

It is clear that the integrity and value of community based orders are undermined if there are 
inconsistent enforcement practices.  The Auditor General has raised such concerns in WA with respect 
to CBO’s and ISO’s and perceptions from a Parole Board angle confirm concerns about inconsistency.  

It will be interesting to see whether community-based orders will affect the crime rate. 

I will discuss a number of sentences that will be affected by this legislation.  I am very surprised at the removal 
of prison sentences for six months or less.  In this current climate I am surprised at the removal of section 77 of 
the Criminal Code, which deals with imprisonment for six months for the incitement of racial hatred.  Under that 
section - 

Any person who - 

(a) possesses written or pictorial material that is threatening or abusive; and  

(b) intends the material to be published, distributed or displayed whether by that person or another 
person; and  

(c) intends hatred of any racial group to be created, promoted or increased by the publication, 
distribution or display of the material, 

is guilty of a crime . . .  

That person may be liable to imprisonment for two years, but the imprisonment for six months on summary 
conviction will be repealed.  That surprised me.  The summary conviction penalty of imprisonment for six 
months under section 78 of the Criminal Code, which deals with the publication of material to incite racial 
hatred, will also be deleted.  A further serious deletion relates to the poisoning of waterholes.  It is particularly 
worrying given the terrorism that is abroad at the moment. 

I refer now to offences for which terms of imprisonment will be increased.  Given that the Government has taken 
this opportunity to increase terms of imprisonment, it could have increased them further.  For example, the 
penalty has been increased to 12 months imprisonment for an offence under section 23(5)(a) of the Firearms Act 
1973, which deals in part with a person who, without lawful excuse, defaces or alters any number or 
identification mark on a firearm, and which goes on to refer to other alterations to firearms, including 
identification marks.   

Section 170 of the Fish Resources Management Act 1994 refers to the use of explosives or noxious substances 
for fishing.  Given that fish are a major food source for us, and given that the current terrorist threat could affect 
that food source, I would have thought that the penalties under that section would have been increased. 

The penalty for members of the Police Service being found guilty of taking bribes under the Police Act has been 
increased to 12 months imprisonment.  I would have thought that, in the current climate with the royal 
commission operating, the penalty would have been increased significantly.  I would also have thought that the 
penalty for offences under section 41 of the Police Act, which allows police to detain and board vessels to search 
for offenders and stolen property, and to prevent offences from occurring, would warrant an increase of more 
than 12 months imprisonment, as would the aiding of an escaped prison under section 67A of the Police Act.  
Breaches of restraining orders could also have warranted an increase of more than nine months imprisonment, 
particularly given the level of violence against women in our community. 

There are other areas of the Bill that I would like to address.  The abolition of sentences of six months or less 
also raises issues about the new DNA legislation.  Until recently, under the Police Act giving a false name to 
police carried a penalty of six months imprisonment.  The Criminal Investigation (Identifying People) Bill 2002 
increased the penalty for that offence to 12 months imprisonment.  By giving a false name, a person is subject to 
DNA testing as he falls within the criterion of obtaining samples from persons not charged, but who are 
reasonably suspected of having committed a serious offence.  The definition of a serious offence is an offence 
that carries a maximum of 12 months imprisonment or more.  According to Dr Neil Morgan, false names are 
mostly recorded as having been given by indigenous people; therefore, it is not a recipe for keeping people out of 
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jail.  Little thought or attention has been given to sentences that will be abolished, bearing in mind the threat of 
terrorism. 
There is a yawning chasm in the sentencing ladder between suspended sentences and custodial sentences, which 
leap to seven months imprisonment.  There could be a trend towards judicial officers imposing higher sentences 
to get past the fact that they can no longer impose custodial sentences of six months.   
The Opposition gives tentative support to this Bill.  We will be moving amendments; and as we move through 
this difficult and complex legislation, there will be areas of disagreement.  They will become more apparent in 
time. 
MR D.F. BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [3.07 pm]:  This legislation 
reveals the true colours of this Gallop Labor Government.  As the shadow spokesperson has said, the Opposition 
supports the broad thrust of the legislation but, by God, there are parts of it that concern us and will concern the 
community greatly when all its detail is made known.   
I will give members a brief history lesson by taking them back to the time of the last election.  Some of the 
events then revealed the Government’s strategy on a number of law and order matters.  The Attorney General 
has spoken in reasonable and dulcet tones about how we will have a balanced system and how this is about him 
and his Government taking a tough and consistent line on sentencing.  However, I smell a rat and I am not the 
first person to do so.  Ironically, it was a former Labor member of Parliament who revealed the Government’s 
strategy when the Government was still in opposition.  I take members back to 7 February when the former 
member for Eyre, Hon Julian Grill, who is held in great respect I am sure by members of the Labor Party, spilt 
the beans on the Labor Party’s strategy on law and order.  An article in The Australian on that date is headed, 
“Principle runs last in headlong charge for office”.  It states, in part - 

Retiring Labor MP Julian Grill questions the ability of his leader, Geoff Gallop, to govern 
We are still doing that today!  The article contains the direct words of a former very senior Labor member of 
Caucus who said - 

Law and order, especially drugs policy, shows how populism drives WA Labor, which now agrees with 
the harshest Liberal positions.  This approach differs dramatically from that taken by the party at the 
last state conference.  When the leadership sold the latest version to Caucus it was on the pragmatic 
basis that it was essential to win government.  And it could be wound back afterwards.   

Boy oh boy!  Those were telling words from a senior Labor member of Parliament and strategist.   

That is not the only example we have had of this approach, which is also shining through in the legislation that 
we are dealing with today.  Another example is industrial relations.  The Labor Party had a hidden agenda in the 
lead-up to the election.  Sure enough, a year later we saw the truth.  We saw the Government kowtow to the 
union movement.  We saw the puppet strings dangle down from the gallery as the union officials told their 
preselected puppets how they should dance.  It is interesting that Hon Julian Grill signalled that as well.  In his 
letter to The Australian on 7 February he said also -  

The unions dug in their heels over Labor’s industrial relations policy - that’s why it was kept under 
wraps.  No one really knows what it means but the waters are sufficiently muddied to get past on 
Saturday.  That’s the populist approach.   

In other words, let us not tell the people everything we will do; they will find out about it sure enough when we 
are in government.   

That is a little different from the Labor Party’s stance on law and order, in which it put out the false impression 
that it wanted to match the Liberal Party in taking a tough approach.  We are now seeing that that is not the case.   

It is interesting that Hon Julian Grill’s comments were followed up by some comments from a former Labor 
Premier, Hon Brian Burke.  Everyone thought that when Hon Julian Grill was talking about these comments in 
Caucus and was reflecting on the then Leader of the Opposition’s deft ability to change colour like a chameleon 
in a political sense, he was talking about the member for Victoria Park, the now Premier.  However, it is revealed 
in an article in The Australian of 8 February that someone else may have proposed this strategy.  The article 
states -  

Former premier Brian Burke yesterday backed claims by retiring MP Julian Grill that the parliamentary 
Labor Party agreed to tough law and order policies on the basis that they could be wound back after the 
election.   

Here we have someone who knows a lot of people in the Labor Party, knows what is going on, has his finger on 
the pulse and does not need to read things on the Internet to find out the true story, and he was able to find out 
that what Hon Julian Grill had said was correct.  The article goes on to quote Brian Burke as saying -  
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At the time that it was sold to caucus, I was told that the person who did the selling, and I must say it 
wasn’t Geoffrey Gallop, said what Julian has said in his column  . . .  

That is interesting.  It was not the now Premier who said this in Caucus. I wonder who it was.  The article also 
quotes Brian Burke as saying -  

Grill wasn’t saying that Gallop said this, Grill was saying that it was sold to caucus as a policy by the 
person putting it forward . . .  

Goodness me!  I do not suppose it was put forward by the member for Fremantle, the now Attorney General, 
who has carriage of this legislation and is trying to give the impression that the Labor Party is taking a tough 
stance on law and order.  Perhaps the Attorney General was the person who said in Caucus that we can drum this 
up before the election but we can then wind it back a bit when we get into government - a bit like the old 
Benedict Arnold trick.  Perhaps there have been indications in the media that it was the Attorney General who 
put that forward.  It will be interesting to see whether the Attorney General in his response is prepared to own up 
to the fact that he is the one who put forward this devious strategy at the Labor Party Caucus meeting.  God 
forbid that he did!   

We have a Government that is going soft on drugs and whose priority it is to legalise prostitution and so on, yet 
we are confronted with this legislation.  The Attorney General has indicated a number of times that under his 
policies, the prison population will decline.  The Attorney General said in the estimates committee on 29 May -  

We are shrinking the size of the prison population. . . . That will have the effect of reducing the prison 
population by over one-third; that is, from over 3 000 a year ago to about 2 000 or 2 100 today.  It is a 
quite dramatic turnabout.  

He is right!  To let one-third of our prisoners out on the streets is one helluva dramatic turnabout.  I agree with 
him entirely.  I do not agree with his strategy though.  That is despite the fact that there are a number of 
initiatives that were either initiated by the previous Government or were promoted by the Liberal Party and 
picked up by this Government that by all accounts will increase the number of people who are going through the 
justice system.  Members should not take my word for it.  They should take the words of the Minister for Police 
and Emergency Services, who said in the estimates committee on 29 May -  

 . . . although we are keeping a lid on home burglary, we are not successfully reducing the rate 
markedly.  I hope that . . . through the DNA legislation and access to the national database, we will be 
able to markedly improve the clearance rates for crimes like home burglary.  

That is great stuff!  That is what we want to hear!  However, there is another side to the equation.  If we are 
improving the clearance rates for these crimes, presumably we are proving these crimes and are sending more 
people to prison, or at least into the justice system.  However, the Attorney General is saying that he is reducing 
the prison population by one-third.  What is going on?  When the member for Nedlands asked a question in the 
estimates committee on 29 May about the budget and workload of the Office of the Director of Public 
Prosecutions, the Attorney General’s very telling comment was -  

It is true that we are also increasing the workload of the DPP.   

That does not mean that the staff of the DPP will be spending all their time going on around-the-world trips and 
things like that.  They will be prosecuting.  The Attorney General is saying there will be higher clearance rates 
and that the Director of Public Prosecutions will be prosecuting a greater number of people.  Mr Cock referred 
during the estimates committee to a “backlog in litigation”.  The courts are being clogged up, more people are 
going into the justice system, and the legislative and policing initiatives are catching more criminals, yet the 
Attorney General is telling us that the prison population is being reduced by one-third.  The mind boggles.   

The Attorney General has brought in a policy that clearly prevents people from going to prison when they would 
otherwise do so.  This legislation is a key plank in that policy.  The Attorney General justifies this by saying that 
we are talking about minor offences.  He does not want people who at the moment may be sentenced to between 
three and six months imprisonment to go into jail.  He does not think that is appropriate.  Let us think about this.  
Are we talking about minor offences?  I do not think anyone would dispute that some of the offences that we are 
talking about are minor.  However, let us not get sucked in by what the Attorney General is saying.  Let us 
consider some objective information to see whether what the Attorney is saying is entirely the truth. We have 
obtained figures that show that in 2001-02 a number of the people who were jailed for up to six months were 
jailed for very serious crimes; namely, four for non-aggravated sexual assault, 101 for non-aggravated assault, 55 
for aggravated assault, 21 for motor vehicle theft, eight for supplying or selling drugs or trafficking in drugs, 25 
for burglary, and one for aggravated robbery.  I dare any member in this place to suggest that those are the sorts 
of crimes that should not have a jail term of at least up to six months attached to them, or alternatively in some 
cases should not have mandatory sentences attached to them.  The 2000-01 figures are even more revealing.  
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They show that 591 criminals were jailed for a period of six months or less.  It is interesting that 321 of those 
591 criminals had previously served a prison sentence.  In other words, more than 50 per cent of the criminals 
who were jailed for up to six months in 2000-01 were repeat offenders; 108 had committed assault offences, 23 
had committed burglary offences, 11 had committed car theft, three were drug traffickers and 33 were in jail for 
theft.  It clearly blows apart the Attorney General’s suggestion that we are dealing with minor offenders and 
offences that are not that serious.   

The detail of some of the legislative changes shows the sorts of difficulties associated with this legislation.  A 
range of legislation will be amended.  The provisions in section 50C of the Bail Act, which relate to powers and 
duties of community corrections officers, will be changed.  At the moment there is a $2 000 penalty or 
imprisonment for six months or both.  Under this legislation that will change to a penalty of $2 000 or 12 months 
imprisonment.  A judge will no longer be able to send someone to jail for less than six months for contravening 
that section of the Bail Act.  The penalty of $2 000 in section 50D of the Act, which deals with the powers of 
members of the Police Force, will be maintained, but there will be no provision for any jail term whatsoever.  
That is also the case with section 60 of the Bail Act.  Currently there is provision for six months jail.  Under 
these changes there will be no provision for imprisonment.   

Currently under section 105 of the Conservation and Land Management Act, which deals with setting fire to 
bush or grass without notice to a forest officer - this is a fairly serious matter - there is an ability to impose a 
$4 000 penalty and imprisonment for six months.  Under these changes there will be no ability for an offender to 
be imprisoned at all.  There is a particularly interesting matter under section 77 of the Criminal Code, which 
deals with the possession of material for publication to incite racial hatred.  At the moment that can incur six 
months imprisonment or a fine of $2 000.  The Attorney General has jacked up the fine to $6 000, but there will 
be no imprisonment penalty.  In the current international climate, I thought that we would want to hold up the 
strongest possible laws to prevent anyone inciting racial hatred in our community.  No; the Government is taking 
away the imprisonment options under the current legislation.  The same applies to the publication of material to 
incite racial hatred.  Voting at elections is a key democratic plank.  Currently, people who cheat the voting 
system can be jailed in a number of cases.  However, under these changes they will no longer be able to be 
jailed.  People who bribe others in relation to voting practices will escape jail as well.  There is no provision 
whatsoever for prison sentences for certain matters of fraud, stealing animals or illegal branding.   

Mr J.L. Bradshaw:  Do you recall what happened to people who stole animals in the past?  They used to hang 
them.   

Mr D.F. BARRON-SULLIVAN:  Exactly; they used to hang them.  This Government will not even allow them 
to be locked up for four months if it is a serious offence. 

At the moment under section 6 of the Criminal Investigation (Extra-territorial Offences) Act, there is an offence 
of hindering the execution of a search warrant.  I suggest that that is a very serious offence.  The section provides 
that a person who, without lawful excuse, hinders a member of the Police Force in the execution of a search 
warrant shall be guilty of a summary offence.  At the moment if a person is found guilty of that offence, he 
would receive a penalty of $2 000 or imprisonment for up to six months.  The Government is taking away the 
period of imprisonment.  I think there should be a very serious penalty for that offence.  The list goes on.  The 
current imprisonment options have been cut for a range of offences.   

[Leave granted for the member’s time to be extended.] 

Mr D.F. BARRON-SULLIVAN:  Another interesting point is that in a number of these cases, the imprisonment 
term, on paper at least, has been increased.  Currently under the Firearms Act, a number of licensing offences 
attract a sentence of six months imprisonment.  Under these changes that term will be increased to 12 months.  
Members might think that that means that people who commit serious offences under the firearms licensing 
legislation will go to jail for longer periods.  However, that is quite wrong.  The proof of the pudding is in some 
comments that the Attorney General has made previously.  In fact, on 15 August the Attorney General, in putting 
forward his somewhat convoluted logic for this legislation, gave the Road Traffic Act as an example.  He said 
that short sentences serve no useful purpose.  He was referring to the sorts of crimes to which I have just 
referred.  One example he singled out is in relation to what he called minor offences under the Road Traffic Act.  
What does this legislation do to the penalties in the Road Traffic Act?  At the moment, a number of very serious 
offences, such as dangerous driving causing bodily harm, reckless driving, dangerous driving and driving under 
the influence of alcohol, incur a range of penalties.  However, they include provision for imprisonment for up to 
six months.  In this legislation that period will increase to nine months.  If someone commits reckless driving or 
dangerous driving causing bodily harm - in other words, someone is hurt and is admitted to hospital as a result of 
dangerous driving - it seems as though that person will go to jail for longer.  However, that is not what the 
Attorney General is saying.  On 15 August, when the Attorney General referred to exactly these changes to the 
Road Traffic Act, he said that these changes will result in people not going to jail.  He said that short sentences 
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serve no useful purpose.  People who commit minor offences such as the ones I have just referred to - the 
Attorney General calls them minor offences, but I call them pretty serious matters - will no longer go to jail.  On 
the face of it, one could say that the jail term will increase to nine months, so that someone who might receive a 
five-month sentence at the moment presumably will go to jail for nine months under this provision.  I cannot 
predetermine what a judge might say in these cases.  It may be that a judge will weigh it up and think that under 
the previous law, before the Labor Party changed it, he would have sentenced the bloke to five months in jail for 
reckless driving.  However, he does not have that option anymore and can no longer lock up the person.  The 
person needs to be taught a lesson, so, what the heck, the judge will give him nine months in jail.  The judge may 
do that but, clearly, that is not the Attorney General’s intention.  The Attorney General cannot tell the judges 
what to do either.  However, it is quite clear from what the Attorney General said on 15 August and on other 
occasions that he expects this legislation to result in fewer people going to jail.  He has singled out exactly the 
offences I referred to a moment ago and has referred to them as relatively minor offences under the Road Traffic 
Act.  He said that such short sentences serve no useful purpose and he has indicated that he will let one-third of 
our prison population back out on the streets.  All these changes are intended to reduce the number of people 
who are being sent to prison.  It is that simple.  Those are the words of the Attorney General; they are not my 
words.   
We are looking at the end of the law and order chain, because, by the time someone gets into the grasp of the 
Department of Justice, it is usually because that person has committed an offence and has been caught out.  Then 
that person goes through the justice process.  If the Government attended to the other end of the chain - the crime 
prevention chain - and had a degree of success, it would rightly be able to boast that fewer people were 
committing crimes and consequently fewer people were going to jail or being sentenced to other forms of 
punishment.  However, that is not what this is about.  The Minister for Police has said that more people will go 
through the justice system.  The Opposition firmly expects an increase in crime under this Government.  That 
has been the Labor Party’s record in the past.  In its previous term from 1983 to 1993 the annual rate of car thefts 
increased by 214 per cent and burglaries by 123 per cent.  The total rate of crime increased by a massive 109 per 
cent.  That is the sort of expectation we have of the incidence of crime from the managers of the justice system 
who are currently in command of the government benches.  On the one hand, the Opposition has no faith that the 
rate of crime will reduce, as this Government has no effective policies to bring down crime.  The Minister for 
Police has said that the Government expects higher clearance rates as a result of DNA legislation.  The Director 
of Public Prosecutions has said there is a logjam of litigation in the courts and that his office will be stretched to 
the limit because its workload is on the increase.  More activity will, therefore, occur in the courts with more 
people being caught committing crimes, yet the minister is amending the legislation to let those people out of 
jail.  As I said, I am not talking about petty offences or about people who have committed their first crime.  In 
2000-01 more than half the people sent to jail in this State for up to six months were repeat offenders.  Many 
were convicted of drug trafficking and serious crimes relating to burglary and theft.  These are the people that 
the community expects and wants to go to jail.  These are the people the community wants off our streets; there 
is no alternative.  This legislation, produced by this Labor Attorney General, will let out those people and they 
will be back onto the streets.  These are the aspects of this legislation that the Liberal Party cannot hack. 
Why then is the Government doing this?  Why did it put forward the misleading impression at the last election 
that it would be tough on crime, yet it is now backtracking and bringing in legislation that will let out more 
criminals onto the streets?  Some of the answers came straight from government ministers themselves.  I again 
refer to the Attorney General’s revealing comments on 15 August this year, in which he said - 

. . . the Government is currently progressing a range of reforms in the adult justice arena aimed at 
reducing the rate of imprisonment in Western Australia, known as the reducing imprisonment strategy. 

We call it the going soft on crime strategy, but the Government calls it the reducing imprisonment strategy.  The 
Attorney General continued - 

For some years now, Western Australia has had the unenviable honour of having the second highest rate 
of imprisonment in Australia.  Figures for 2000-01 show the rate of imprisonment in Western Australia 
is 220 per 100 000 of population compared with the national average of 144 per 100 000. 

The Attorney General is, therefore, trying to fix the symptom, not the cause.  There will still be crime and people 
will continue to enter the justice system, but he will not put them in jail.  That is not what the community 
expects.  On the same day the Attorney General said - 

The sentencing of persons who commit offences is something in which the community takes a great 
interest. 

By God, he was right in that comment; they will take a real interest in knowing that he will let out one-third of 
the prison population onto the streets, including drug traffickers and people who commit reckless driving 
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offences and seriously injure people on the roads and so on.  It is his intention that those people should not go to 
jail.  The Attorney General went on to say - 

The reducing imprisonment strategy - 

That is, the get soft on crime strategy - 

centres on administrative and legislative reforms and also encompasses work in the area of diversion 
strategies and programmatic intervention. 

That is jargon for “get out of jail free, don’t pass go, use your get out of jail card when you need it”.  That will 
result in a one-third reduction in prison sentencing. 
I leave members with one final thought; that is, the Government has worked out a unique way of reducing the 
State’s crime rate.  It is a very simple way: it does away with criminal offences.  If a criminal offence is done 
away with, someone cannot commit that crime and the crime rate goes down.  That is exactly what will happen 
with this legislation.  It will take away the ability of our justice system to jail people for a range of crimes and it 
will reduce the prison population.  The Government can then come back to this Parliament and say, “Hey, our 
law and order policies must be working because there are fewer people in jail.”  The simple fact is that they will 
be out on the street, living next door to you and me.  They will be going about their daily criminal business, if 
that is their wont, because the Attorney General is prepared to change the legislation. 
I focused on one aspect of this legislation.  The Liberal Party’s spokeswoman on these matters has given a far 
more succinct round-up of the full detail of this Bill.  There are other aspects that are of considerable concern.  
The fact that the Government is discarding the matrix system, which the previous Attorney General worked to 
put in place, is nothing short of an unmitigated disaster.  Even if the Government thought that the matrix system 
was deficient in one way or another or if it thought that some crimes warranted tougher penalties than might be 
associated with the matrix system, the answer surely would have been to refine the system rather than to chuck 
out the baby with the bathwater.   
What is the other reason that the Government is doing this?  It is simple.  The Attorney General said on 28 
September 2001 that the Department of Justice’s budget would blow out unless steps were taken to control the 
prison population.  There it is, members!  The Government is driven, with its law and order policies, by a desire 
to save money and to do that it will let out of jail one-third of prisoners.  That is in effect what this Bill means.  I 
have given an indication of precisely the sorts of criminals whom we will have on our streets as a result of the 
Labor Party’s policy.  We have seen how the Labor Party, and the Premier in particular, has conned the people of 
Western Australia in the lead-up to the election.  The Labor Party has been caught out with this legislation and it 
will pay the penalty when people in the community realise time and again that they have a Government that is 
soft on crime. 
MR R.A. AINSWORTH (Roe) [3.37 pm]:  The National Party will not oppose this legislation, but our qualified 
support will be conditional on being assured of a couple of facts.  Our major concern is that a reduction in the 
rate of imprisonment must not come at the expense of the safety of the community.  The community has a great 
concern about personal safety in light of violent offences that have been portrayed in the media in recent years.  
Some are repeat offenders who have shown a disregard for law and order and the general rules of society by 
offending not only once but also on several occasions.  Some of those people will now be back on the streets 
under a different form of justice.  That is of concern to many people in the community, particularly vulnerable 
people such as people in homes for the aged and pensioners who do not feel as physically able to repel an 
offender as they might have done 20 to 30 years ago when they were your age, Mr Acting Speaker (Mr A.D. 
McRae).  A range of other people would feel very much threatened if some of those offenders were put back 
onto the streets.  Any move to let people out of jail on a parole system must be matched with an increased level 
of resourcing in the Department of Justice or the Police Service.   

Ms S.E. Walker:  It’s not going to happen. 

Mr R.A. AINSWORTH:  It might not happen but there must be an increase in both financial and physical 
resourcing to ensure that the people on parole are meeting their parole obligations and that they are not provided 
with an opportunity, as some speakers have indicated, to get back onto the streets to conduct business as usual in 
their criminal activities.  If that is the result, it is a very retrograde step.  Currently, in some country areas 
offenders who have committed relatively minor crimes and have been sentenced to community work orders 
rather than a period of imprisonment are not being properly supervised while carrying out their work because the 
Government has not provided the necessary physical and financial resources.  Many communities can provide 
examples of offenders who, instead of doing community work to pay their debt to society, are sitting under trees 
having smokos.  Rather than benefiting the community, which is what they should be doing, they are taking 
things easy.  We are concerned that that type of non-compliance with community work orders or the new 
provisions under this legislation means that offenders will not be monitored properly and they will not fulfil the 
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spirit of this legislation.  Compliance with the penalties imposed on offenders as an alternative to being sent to 
prison must be closely monitored to ensure that the public is protected from any undue threats or further crimes 
being committed by offenders who have already shown their disregard for the law.  They are the two main issues 
about which we are concerned.   

The Government aims to reduce the prison population, and to not imprison for short periods offenders who many 
people in the community think could be handled better without a custodial sentence.  However, a judge may 
decide that a particular offence warrants a jail term, and in some senses judges must make subjective judgments.  
If a judge decided that an offender should serve a jail sentence, potentially, instead of imposing a short sentence, 
as is available under the current legislation, he might impose a longer period of imprisonment.  One could 
question whether that would be a desirable outcome for either society or the individual being incarcerated.  I will 
be interested to hear the Attorney General’s comments on that matter.  That concern has been raised with us and 
must be clarified.   

Our major concerns are that more criminals could be on the streets sooner to complete community work orders, 
rather than serve jail sentences.  That raises concerns for the safety of the community, particularly in relation to 
repeat offenders.  If the alternatives to prison are to be implemented, they must be properly monitored and fully 
resourced.  The previous speaker mentioned a media statement by the Attorney General in which he said that 
money needed to be saved in the justice system.  That leads one to question whether those extra physical and 
financial resources will be made available to properly protect the public under this system.   

MR J.A. McGINTY (Fremantle - Attorney General) [3.44 pm]:  I thank members opposite for their indication 
of either support or non-opposition to the Bill, depending upon how - 

Ms S.E. Walker:  It is tentative.   

Mr J.A. McGINTY:  I appreciate that the Opposition has not embraced it wholeheartedly.  The way in which we 
should deal with people who have offended against the laws of the State is a difficult matter, as is the need for 
the public to have a greater understanding of the concept of truth in sentencing.  All the issues contained in this 
legislation are at the heart of the broader political debate in Western Australia.  One of the problems we face is 
the failure of our prison system.  Members are aware that each year about 6 500 people are released from 
Western Australian prisons.  Some 45 per cent of those offenders will be back in prison after committing another 
serious offence within the following two years.   

Ms S.E. Walker:  That is because we don’t provide the resources to enable them to cope with their lives outside 
prison in terms of psychological counselling etc.  Your Government is not providing the necessary resources - I 
am not saying that the former Government did either.  Governments have not provided the funds to help released 
prisoners get back into the community.   

Mr J.A. McGINTY:  Western Europe, the United States, Britain and Australia have handled the issue of re-entry 
very badly in the past.  To put it simply and crudely, when prisoners leave prison the traditional approach has 
been to open the prison gate, give them their bus fare and wish them well.  We are then surprised when more 
than half of the released prisoners commit criminal offences, and just under half of them are back in prison in 
less than two years.  Traditionally, in Australia and elsewhere, we have approached the matter by trying to 
address the underlying offending behaviour.  That is done through prison programs and, in my view, has been 
managed very poorly in the community.   

Other issues that are emerging in the United Kingdom and western Europe are social exclusion, housing, 
employment, health, education and other matters.  The Government is considering reorienting the services and 
resources within the Department of Justice to provide offenders with re-entry supports.  That matter was the 
subject of a report I presented to Parliament a few months ago.  The objective of providing that support is so that 
offenders do not re-offend.  In other words, we want to make the community safer.  That re-entry concept is now 
being accepted by right-wing political commentators in the USA because they want a safer community.  
Released offenders are the most likely group in the community to commit crimes.  They have more than a 50 per 
cent likelihood of reoffending.  There cannot be a more prospective or likely group of people to commit crimes.  
We are in the process of turning our efforts towards those people as a necessary precondition to the restructuring 
of the prison and justice system to achieve that end.   

I suspect that this legislation has received a measure of support or non-opposition because it originated from 
somebody in the criminal justice system for whom I have enormous regard - the Chief Judge of the District 
Court, Kevin Hammond.  He is making a remarkable contribution to not only court administration, but also 
justice generally in this State.  Last Friday night I had the opportunity to attend a heritage gathering in Fremantle 
and to sing his praises.   

Ms S.E. Walker:  I am sure you are looking after your constituents’ property rights.   
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Mr J.A. McGINTY:  My constituents take a broad community-based interest in the common good rather than the 
narrow protection of capital, but that is another issue.   

I took that opportunity to praise Kevin Hammond for a judgment he gave in 1992 in a case involving the illegal 
demolition of the Railway Hotel in Barrack Street.  He ordered that the buildings be restored and that the costs 
be paid to the Heritage Council to supervise the restoration of the illegal demolition.  He deferred sentencing on 
whether a jail term and a fine would be imposed upon Mr Scaffidi, the heritage vandal.  It was one of the most 
effective contributions to the preservation of heritage in this State.  I mention that as one of the things for which I 
regard the Chief Judge of the District Court most favourably.  Generally, his contribution towards justice and the 
administration of justice is very fair.  He is a very fair person.  His report, which was prepared for the previous 
Government, was a very balanced approach to these issues.  By and large, we are trying to implement those 
recommendations.  Although there are some exceptions to it, and we have gone a bit further in -  
Ms S.E. Walker:  Why have you not implemented all of his recommendations?  

Mr J.A. McGINTY:  We can deal with this issue in a bit more detail during consideration in detail.  The 
Government has gone further with some of the provisions that deal with sentencing than the legislation 
introduced by Hon Peter Foss when he was Attorney General.  This legislation goes further in dealing with 
people who are sentenced to less than 12 months imprisonment.  That was not part of the previous Government’s 
legislation.  We are getting closer to implementing the recommendations than was the case in the past.  That is 
the bulk of what this legislation is about.  I guess we can look at particular incidents of sentences of six months 
or less.  My understanding is that when the prohibition on sentences of three months or less was brought in by 
the previous Liberal Government, Hon Cheryl Edwardes advocated bringing in the provision that is contained in 
this legislation; that is, a six-month prohibition.  However, that was thought to be too big a leap to make in one 
step.  The process of those short-term sentences began when Joe Berinson was Attorney General.  He went on a 
study tour of western Europe with the Chief Justice and various other people and came back with a series of 
recommendations.  A committee of inquiry headed by John Halden moved towards the prohibition of sentences 
of less than three months, which was carried forward by the Liberal Government.  We are now taking it a step 
further to six months.  It is interesting that people such as Lord Chief Justice Woolf in the United Kingdom 
advocate this same proposition of not imprisoning people for minor terms, because, firstly, the experience is 
costly and, secondly, it is counterproductive.  I agree with that view.  People can label things in any way they 
like, but I do not think that it is a sensible use of the imprisonment option. 
Ms S.E. Walker:  The Auditor General says that community based orders are not working.  
Mr J.A. McGINTY:  I know.  It was a complete failure in that area.  I have had discussions with the Department 
of Justice about the need to ensure that these orders are feared, are real punishment and are of real benefit to the 
community.  Last week we went with an ABC crew from The 7.30 Report to Mogumber, which is at the 
beginning of the rabbit-proof fence, if I can refer to it in that way.  We are getting young Aboriginal offenders to 
go to a place that has played a very sad part in Western Australia’s black history.  Those young offenders 
undertake heritage restoration, building and environmental work on this settlement; they are taken back to their 
own communities to do that work.  We are constantly looking for ways to overcome the problems that the 
Auditor General has identified with those orders.  This is all part of the overall equation.  I will address in detail 
the various issues raised by the members for Nedlands, Mitchell and Roe when we come to the consideration in 
detail stage.  I thank members for their indications of support for this Bill.  
Question put and passed. 
Bill read a second time. 
 


